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Appecl. of Edison CCi_ifornia Stores, Iiic.

Novenber 29, 1946, Appellant Elailed to the Commissioner its
claim for refund of the entire additional tax, interest.and
penalties paid in the amount of $23,144,60. Thereafter, on
June 15, 1948, after several conferences on the subject between
thi?'parties, Appellant was grasted a credit in the amount of
$t14,1lC~ 38', leaving the balance of $9,0X.22 here in question.

Appellant does not now contend that it was not originally
liable for a tax in the amount finally determined to be due. ’

According to the undisputed statement of the Franchise Tax Board,
Appellant agrees that it was, its liability in this regard appar-
ently having been settled by Edison, Califorcia Stores, &. v.
KcColgan,  30 Cal. 2d 472. It'does'rmintair,, ho=, that the
additionai tax was invalidated because of the Cormcissiorier's
failure to set forth the details of the.progosed assessment in his
notice of Karch 15, 1946, pursuant to Section 25(a) of the Sank
and Corporation Franchise Tax Act which then read as follows:

"Sec. 25. (a) As soon as practicable after the
return is filed, the comAssioner shall examine
it md shall iietemine the correct amount of tax.
If the comlissionor  determines that the tax dis-
closed. by the original return is less than the
tax disclosed by his examination he shall mil
notice or LiOtiCoS to tha taxpayer Lit its SOSt-
office ad;bress (which EIWSt appear on its return)
of the additional tax proposed to Se assessed
.against it. &:ch n:;tice Ehi;ll set forth t h e
f?etails of the nronosed a~Zitior1z.l csSSsSl:ZiTt
zd of callLpu_ting  snid t,r::x,~U~~~r~zdded.)
SE?i%k. lc)1+5,  C&p. 9=,5. 1824,

Even though we cssume that the notice given did not corflply
with Section 25(a) in the respect niehtioned, it .is OUT opiCiOu
that under the circumstances we would not be justified in up-
holding the Xppellantvs position. _A coriplete L:mWX? to,that
position, so far as the present proceedinG  is concerned, is to be
found in the principle enunciated in Pacific FGt Express&. v
~ccolgan, 67 c:;l. ~;3p, 2d 93, 2-t 96, Ei the following language:

Appellant seeks to avoid ths effect of this authority by
contending that the Court was there f'dealii~g with and tulking
about the fair arIL3unt of taxes w_hich should hcve been p=xid on the
basis of the principle of consolid~:tion and cllocztionsV  (Appellant%
Additionnl $:emoral;cm, page 2) and that its lcnguage was intended
tG be npplic<:ble only to that question. I:? support of this view
it refers to the Court’s su,bscqu_ent  com.,ents  cc?t page 104 QS
folloVs:
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&ppezl of ~&i.sOn Czliforni2; L?tcri3s,  Inc._._I__c-u_

” . fIowevor
er;t&d t0.a

it dots not follow thnt plaintiff is
iefund of zriy tcxcs for ils heretofore

pointed out, a t:ixp\f?yer my' recov& ;i rafund only if
it be siiow:r, that hs hzs paid IliGrC taxes thLlr1 in equity
and good comcisnco he should hzve boen required to

the bus:uess do,nLo'- _ I - ,
i

11 It would  s&a t.hcreforP that the formic used
bi kg Comlission& '~t~>.s n;uch I&G f:lvcri:ble to nlnin-
tiff than tho sit (‘, tion v:c,rrnstec',, r:n~ that ovel;
though 2llGWxlCeS Tshould hc7vo baa m.de for out-of-
strtto labor perfor+ed uni‘l::r contract, the ctnount of
taxes cal.led for by the cor~missioncr~s fcrmulo wzs
not rioro thar, pl.aibtif;f in equity nnd good conscience
s!Iould have been rBqGreG. to p:"\y."



!i

a

A’;,~)ee :!!_ of ~~‘is,Ori (2; 1 ifornin 2<;,2r(3s_-..--_..-I- --*--v.
( Inc.
-.-

refund proceeding. It I&y well be con,cluded under these and
sinilar authorities thi2.t such an attack should first be xia.de
directly upon the asSess::mit through a Iprotest against it in
order that the tax ageccy'm.ay have an opportunity to correct the
techr,icai defect, if any, by reassessing the tax. To be Sure, if
such an attack were succe.ssful in the 1?2esent case, the CormiS-
sioner would be precluded'-:froxq levying a second assessrzent irlas-
much as the defective Bne',was levied on the last day of the stat-
utory pqiod. This kesult follows, however, merely fro2 the fact
that he had delayed his original assesment until the last PO+
s ible soment. The pri_nciple of law requiring that such defects be
pointed out by protest would be generally applicable and would
extend to the i;?ore usual Situation in which a second assessr?ent
could be asserted after the taxpayer had called attention to the
defect iz the first onei In this way tha rights of the taxpayer ’
would be safegmrded as respects teskmicaliy defoctivc assessmnts,
while at the same tine the equitable principle sot forth ilz the
2aCific Fruit Xxyzess case would operate to deny the ellownnce of
a refund in'the absence of an actual overpayxent,

,o_ R D 2 R
e-m-

Pursuant to the views. expr~,.,,lc:sed in the opinion of the Board
0x1 file in this lmocceding;  and ~gnoii cause appearing therefor,
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